
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Larry (Orlando) Rossi

d,/b/ a Regina Restaurant

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Art.icle 28 & 29 of the Tax Law

for  the  Per iod  g l t l tA  -  8 /37 /77 .

AT'FIDAVIT OF MAILING

the pet i t ioner herein

known address of the

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Decision by mai l  upon

Larry (Orlando) Rossi,  d/b/a Regina Restaurant,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Lar ry  (Or lando)  Ross i
d/b/a Regina Restaurant
2679 At lant ic Ave.
Brooklyn, NY tL2O7

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is

and that the address set forth on said srrapper is the last

pe t i t ioner .  /

Sworn

17rh

to before me this

day  o f  October ,  1980.



STATE OF NEI{I YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

D/BtA liHiJffiSio**,
for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for
the Period September 1, 1974 through
August 31, L977 .

DECISION

Peti t ioner,  Larry Rossi d/b/a Regina Restaurant,  2679 At lant ic Avenue,

Brooklyn, New York 11207, f i led a pet i t ion for revision of a determinat ion or

for refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for

the period September 1, 1.974 through August 31, 7977 (Fi le No. 27342).

A smal l  c laims hearing was held before Judy M. C1ark, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  March  17 ,  1980 a t  2 :45  P.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  ( l { i l l i am Fox ,  Esq. ,  o f  counse l ) .

ISSUE

I, lhether the markups appl ied to pet i t ioner 's purchases and the resultant

addit ional sales taxes due were proper and correcL.

FINDINGS OF FACT

1. On December 12 ,  1977, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due against Larry Rossi d/b/a

Regina Restaurant for the period September 1, 1974 i 'hrough August 31, L977 in

the  amount  o f  $31720.56  tax ,  p lus  pena l t ies  and in te res t .

2.  The Notice was issued as a result  of  a f ie ld audit  on which the Audit

D iv is ion  found peL i t ioner rs  records  to  be  incomple te .  Pet i t ioner rs  records
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consisted of worksheets prepared by his accountant which contained only purchase

f igures fox 1974 and 1975 and only sales f igures for 7976 and 1977. No purchase

invoices were avai lable for a markup test,  s ince pet i t ioner made al l  of  his

purchases by cash from a loca1 grocery store. No cash register tapes were

avai lable to ver i fy the exact amount of sales or sales tax. Because of the

inadequate records, the Audit  Divis ion performed a markup on the appl icantts

purchases .

3. Pet i t ioner 's sales for the period September 1, 1974 tJnxough November 30,

1975 were determined by his accountant using est inated markups which var ied as

f o l l o w s :

Food 100% - 1s0%
Beverages 35y" - 100%
Cof fee 2OA% - 327'/"

4. 0n audit ,  the Audit  Divis ion obtained purchases from the pet i t ioner 's

worksheets for the period September 1, 1974 through December 31 ,  1975. Purchases

for 1976 were obtained from pet i t ioner 's Federal  tax return and the monthly

average for 1976 was used to determine purchases made in 1977. The total

purchases were categorized based on pet i t ioner 's worksheets for L975. Al lowances

were made for personal consumption and spoi lage. The Audit  Divis ion est imated

markup percentages and appl ied them to the appropriate purchases as fol lows:

Food
Beverages
Cof fee

125 percent
40 percent

250 percent

The Audit  Divis ion determined addit ional taxable sales in the amount

o f  $42,448.00  and tax  due o f  $3 ,720.56 .  Sa les  tax  repor ted  bu t  no t  pa id  fo r

the period June 1 through August 31, 1977 was included in the tax due.

5. Pet i t ioner contended that the markups appl ied to his purchases did

not accurately ref lect his sales. In support  of  his pet i t ion, he enumerated

some of the costs and sel l ing pr ices; however,  no evidence was submitted to
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substant iate costs and sel l ing pr ices or to show

the Audit Division r,r/ere too high.

6. Pet i t ioner contended that numerous break

show what effect the purported damages or thefts

7. Pet i t ioner did not show that reasonable

over the addit ional tax found due.

that the percentages used by

ins took place but fai led to

had on the audit  results.

cause existed for not paying

CONCIUSIONS 0F tAl,il

A. That the audit  performed by the Audit  Divis ion was proper and in

accordance with the provisions of sect ion 1138(a) of the Tax Law for the use

of external indices when suff ic ient information is not avai lable; that the

narkups used on audit were reasonable and proper in the absence of substantiating

r e c o r d s .

B. That the penalt ies and interest assessed are sustai-ned.

C. That the pet i t ion of Larry Rossi d/b/a Regina Restaurant is denied

and the Notice of Determination and Demand for Parrment of Sales and Use Taxes

Due issued December 12. 7977 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

OCT 1 T tgAA

COMMISSIONER

SSIONER
.K


